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SODHI HARNAM  SINGH,— Appellant, 

versus

SODHI MOHINDER SIN G H —  Respondent.

Letters Patent Appeal No. 13 of 1952.

Limitation Act (IX  of 1908)— Section 5 and Article 
,164— Code of Civil Procedure (Act V  of 1908)— Order IX  
Rule 13— Expression “Summons not duly served” in Article 
164 of the Limitation Act and Order IX, Rule 13 of Civil 5 th  
Procedure Code, meaning of— Whether means only the 
summons issued in the first instance and not by the court 
to which the suit is transferred— Provisions of section 5 of 
Limitation Act, whether applicable to applications under 
order IX, Rule 13, Civil Procedure Code.

H. S. sued for recovery of Rs 8,500 in the Court of 
Senior Sub-Judge, Ferozepur. Suit transferred to Mr. K. S. 
Gambhir, Subordinate Judge. H. S. applied under section 
24, Civil Procedure Code for transfer of the suit to another 
Court. Suit transferred by District Judge to Subordinate 
Judge, Fazilka at Muktsar and parties directed to appear 
before Subordinate Judge, Muktsar on 18th March 1950. 
Defendant did not appear on 18th March 1950 and suit 
heard ex parte on 10th April 1950 and decreed. Defendant 
Judgment Debtor applied on 9th June 1950 for setting aside 
ex parte decree under order IX  rule 13, Civil Procedure 
Code. The application was rejected by the Trial Judge as 
barred by time. On appeal to the High Court the Single 
Judge allowed the appeal and held the application to be 
within time. The plaintiff Decree Holder went up in appeal 
under clause 10 of the Letters Patent.
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Held, that the application under order IX  rule 13, 
having been made after 30 days of the decree was barred 
by time under Article 164 of the Limitation Act. The 
wording of the article refers to summons in the first i ns- 
tance and not to notices issued to parties subsequently 
whether such notices are necessary under law or not.

Held further, that the provisions of section 5 of the 
Limitation Act do not apply to applications under order 
IX , Rule 13 of the Code of Civil Procedure.

Letters Patent Appeal under clause 10 of the Letters 
Patent against the judgment of the Hon’ble Mr. Justice 
Kapur, passed in F.A.O. No. 101 of 1951 on 7th May 1952, 
reversing that of Shri Sewa Singh, Sub-Judge, 1st Class, 
Muktsar, dated the 19th May 1951, and setting aside the 
ex parte decree and ordering that appellant should pay 
Rs 200 within six weeks from 7th May 1952, to Mr. Puri 
or to deposit in this Court failing which the appeal shall 
stand dismissed with costs, and further directing the par- 
ties to appear in the court of Senior Sub-Judge, Ferozepore 
on 14th July 1952.

S. L. P u r i, for Appellant.

M. L. S ethi, for Respondent.

J u d g m e n t

Khosla J. K h o s l a , J. This appeal under clause 10 o f the
Letters Patent arises out of an application to set 
aside an ex  parte decree passed in favour of 
Harnam Singh appellant. The facts briefly are 
that Harnam Singh brought a suit for the re
covery of Rs 8,500 in the Court of the* Senior 
Subordinate Judge. Ferozepore. The suit was > 
transferred to the court of Mr. Gambhir, Subordi
nate Judge and then the appellant Sodhi Harnam fc 
Singh applied under section 24 of the Civil Proce
dure Code for the transfer of the suit to another 
court. This application was allowed by the Dis
trict Judge who. on 18th February 1950, ordered 
that the case be transferred to the Court of 
Subordinate Judge. Fazilka at Muktsar. The 
Subordinate Judge at Fazilka used to visit Muktsar 
every month. Parties were also directed to appear 
before the Subordinate Judge, Muktsar on 1.8th 
March ! 950. On that day the case was taken up by



the Subordinate Judge at Muktsar but the d e f e n - Sodhi Harnam 
dant did not appear. The case was then heard ex  Singh. 
parte and some evidence was taken on 10th April v.
1950. On the same day an ex  parte decree w a s  Sodhi Mohin- 
passed in favour of the plaintiff. On 9th June, der. Singh.
1950, an application was made by the defendant- --------
judgment-debtor for setting aside the ex  parte Khosla, J. 
decree under Order IX, Rule 13, Civil Procedure 
Code. This application was dismissed by the trial 
Judge on the ground that it was barred by time 
under the provisions of Article 164 of the Limita
tion Act. Against that order an appeal was brought 
to this Court and Kapur J. took the view that the 
application was not barred by time. He based this 
decision on the fact that the District Judge on 18th 
February 1950, had not informed the parties that 
they were to appear in the Court of the Subordi
nate Judge, Muktsar on 18th March 1950, and the 
absence of the defendant was therefore due to his 
ignorance of the date of hearing at Muktsar. He 
further took the view that the expression ‘sum
mons’ used in Article 164 included notices issued 
to the parties subsequently and that its meaning 
was not confined to the first summons issued in 
the case.

Against this decision of Kapur J. the present 
appeal has been preferred.

There are two points for our decision. The 
first is a question of fact, namely whether the Dis
trict Judge, while passing orders transferring the 
case under section 24 of the Civil Procedure Code, 
informed the parties that they had to appear in 
the Court of Subordinate Judge at Muktsar on 
18th March 1950. The second point is whether the 
application is barred by time under the provisions 
of Article 164.

On the question of fact the learned Judge 
appears to have taken the view that the order of 
the District Judge dated the 18th February 1950, 
was not made on that date and the parties were 
not informed of it. I find it difficult to accept this 
view since the order says— “Parties are directed to
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Sodhi Harnam appear before the Subordinate Judge, Muktsar, on 
Singh 18th March 1950” . This is a categorical statement 

u. to the effect that parties had been directed and in- 
Sodhi M ohin-formed. T h is sentence was written separately on 

der Singh the reverse of the page on which the order trans-
-------- ferring the case was typed and signed, but I have

Khosla, J. no doubt that this order was also made at the same 
time. It was added subsequently because the Dis
trict Judge in the original instance forgot to in
clude it in the main order. Parties were present ^ 
on that date and usually in such cases they ask the 
Court to fix a date for appearance in the Lower 
Court, but whether they made a specific request 
to this effect or not, I have very little doubt that 
parties were told to appear at Muktsar on 18th 
March 1950. The correctness of the record was de
posed to by the appellant Harnam Singh himself 
who stated that the parties were informed of the 
date on which they had to appear at Muktsar and 
at that time Dev Raj, the Mukhtar of the defen
dant, was present. It is significant that the 
Mukhtar did not choose to appear in the witness- 
box. The plaintiff’s counsel appeared at Muktsar 
on the date fixed and he, therefore, knew of the 
date. I find it difficult to believe that the defen
dant was ignorant of this date. I, therefore, hold 
that parties were informed of the date on which 
they had to appear in Court of Muktsar.

With regard to the question of limitation, 
Article 164 of the Limitation Act, provides that 
an application to set aside an ex  parte decree 
must be made by the defendant within thirty days 
of the date of the decree, or, where the summons * 
was not duly served, the date when he came to 
know of the decree. The only question for deter
mination in this case is what is the terminus a quo 
for computing the period of limitation. Kapur J. 
has taken the view that summons does not mean 
summons issued in the first instance and that it 
means also notices sent by the Court to which 
a suit is transferred. In this view of the matter 
Kapur J. held that the application was within time 
because the summons or the notices were never 
sent by the Subordinate Judge, Muktsar to the
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parties. It is, however, contended by Mr. Shambu^dhu-HaMKan 
Lai Puri that summons in this case were served on ' Singh 
the defendant in the original' instance and there- v- 
fore the application should have been made with-Spdhi Mohin- 
in thirty days of the date of the decree. der Singh

An application to set aside an ex parte decree Khn<?1- t 
is made under Order IX, Rule 13, and in that Rule 
the expression used is “ summons was not duly 
served” . Courts have taken the view that this, 
means the service of the first summons. There 
are three decisions of the Lahore High Court in 
which the word ‘summons’ in Article 164 of the 
Limitation Act was taken to mean summons in 
the first instance. The first of these is Mt. Lai 
Devi and another v. Amar Nath (1), in which 
Chevis J. took the view that an application 
to set aside an ex parte decree must be 
made within thirty days of the decree. In that 
case defendant had not received notices of an ad
journed hearing and Chevis J. observed—

“The words in Article lo4 ‘where the sum
mons was not duly served’ seem to me 
to refer to the summons given for the 
first hearing of the suit, and I. agree 
with Mr. Rustomjee: see his book on 
Limitation,, Edition 2, page 546 that 
where, as in the present case, there has 
been due service of such summons, the 
mere fact that the defendant has not re
ceived notice of an adjourned hearing 
will not cause limitation to run from 
the date on which the defendant be
comes aware of the decree having been 
passed.”

The second case is Surjit Singh v. Lieut.
Capt. C. J. Torrie (2). In this case Moti Sagar 
J., referred to the decision of Chevis J. 
cited above, and following it, held that 
the word ‘summons’ in Article 164 means sum
mons in the first instance. The third decision 
Sham Sunder-Khushi Ram v. Devi Ditta Mai and 
another (3) is even more in point. In this

(1) A.I.R. 1920 Lah. 261
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Sodhi' Harnam case a suit originally pending in one Court 

Singh was transferred to another Court. Notices were
_ ... sent by the second Court and service of the notices
bodhi M ohin-w as effected under Order V, Rule 20, Civil Proce- 

der Singh dure Code. The defendant failed to appear and 
~~~ an ex  parte decree was passed. The application 

Khosla, J. t0 set aside this ex parte decree was made more 
than thirty days after the date of the decree. 
Bhide ,T. held that the application was barred by 
time. He referred to the two cases cited above and , 
observed— '

“To me also this seems to be the correct in
terpretation. The intention apparently 
is to give an extended period of limita
tion in cases where the defendant has 
no knowledge at all of the suit. But 
when he has knowledge of the suit, the 
mere fact that he did not get the due 
notice of a subsequent hearing can 
hardly be considered to be a ground for 
extension of the period. The words 
‘the summons’ are significant.”

The learned Judge went on to say—
“ If the intention was to allow an extended 

period in any case where a notice of the 
date of hearing is not duly served dur
ing the course of the suit, the wording 
would have been, I think, different. In 
this case the suit was no doubt trans
ferred to another Court, but such a 
transfer has not the effect of starting 
proceedings de novo. The suit is merely ( 
continued from the stage it had reached 
in the first Court. Following the inter
pretation accepted in the two rulinjgs 
cited above, I hold that the learned 
Subordinate Judge had no jurisdiction 
to set aside the decree merely on the 
ground that the notice after the transfer 
was not duly served.”

With great respect, I agree with these observation!? 
of Bhide J.
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I have already observed above that a sim ila r  Sodhi Harnam 
expression in Order IX, Rule 13, Civil Procedure Singh 
Code, has been interpreted as meaning service of v. 
summons in the first instance. This was the v ie w  Sodhi Mohin- 
taken in Syed Shah Hamid Hussain v. Chairman der Singh
of Patna Municipality (1). There is one further a r - --------
gument which can assist us in interpreting the Khosla, J. 
wording of Article 164. It is no doubt 
.that in some cases extreme hardship may re
sult if summons means summons in the ^
first instance only, for one can imagine 
cases in which through no fault of the de
fendant an ex  parte decree is passed to his complete 
ignorance. There may even be a case in which in 
spite of vigilance on his part he may not know that 
an ex  parte decree has been passed, and in such 
cases it may be impossible for him to make an ap
plication under Order IX, Rule 13, Civil Procedure 
Code, within thirty days of the passing of the 
decree. The provisions of section 5 of Limitation 
Act do not apply to applications under Order IX,
Rule 13, and so the Courts cannot grant any in
dulgence to a defendant who has suffered a hard
ship of this nature. This was realized by some of 
the High Courts in India and at least three of 
the High Courts, namely, Madras, Bombay and 
Nagpur have passed special rules under section 122 
of the Civil Procedure Code extending the provi
sions of section 5 of the Limitation Act to applica
tions made under Order IX, Rule 13, Civil Proce
dure Code.

In the Nagpur High Court a proviso has been 
added to Rule 13 in the following terms—

“Provided also that no such decree shall be 
set aside merely on the ground of ir
regularity in service of summons, if the 
Court is satisfied that the defendant 
knew, or but for his wilful conduct 
would have known of the date of hear
ing in sufficient time to enable him to 
appear and answer the plaintiff’s claim.”

This proviso clearly shows that the Nagpur High 
Court intended to limit the scope of Order IX, rule 
13, Civil Procedure Code, in case of non-service of

(1) 15 I.C. 548-49
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Sodhi Harnam summons in the first instance. In case summons 
Smgh had been served hardship was to be avoided by 
. v- extending the provisions of section 5 of the Limi- 

Sodhi Mohin- tation Act to Article 164. A  defendant could thus 
der Smgh make an application more than thirty days after

‘  ' ' T the passing of the ex  parte decree against him *
Khosla, even if he had been served in the first instance

provided he could show that there was good 
ground for the delay occasioned in coming to 
Court.

There is only one case in which a slightly con
trary view appears to have been taken. This was ' 
Raghbir Brothers through Sadhoo Ram v. Daulat 
Ram (1). In that case a suit was stayed under 
section 10 of the Civil Procedure Code and no 
notice of the resumed hearing was given to the 
parties. An ex  parte decree was passed and the 
defendant then applied to have the decree set 
aside. Scott-Smith, J., took the view that since no 
summons was sent to the defendant when the case 
was restarted he was not bound to make an appli
cation within thirty days of the ex  parte decree. 
Scott-Smith J. appears to have taken the view that 
when the suit was restarted it was a new suit.

It seems to me therefore that the wording of 
Article 164 refers to summons issued in the first 
instance and not to notices issued to parties subse
quently whether such notices are necessary under 
law or not. This was the view taken by three 
Judges of the Lahore High Court in the three 
cases mentioned above and this is the view which 
appears to have moved the Madras, Bombay and 
Nagpur High Courts to frame a rule extending the 
provisions of section 5 of Limitation Act to an ap- fc 
plication of this type. It may be that there is a 
lacuna in the law but since the intention of the 
legislature as expressed in the statute is clear we 
must give effect to it. It is not the function of 
this Court to add to the law and we must confine 
ourselves to interpreting the law as it exists. 
Future hardship on parties can be avoided by 
adopting the course followed by some of the other 
High Courts. This appeal must be allowed and I ■
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w o u ld  a l lo w  it w ith  costs j ’he a p p lic a t io n  to  set Sodhi Harnam 
a s id e  th e  ex  parte d e cre e  is a c c o r d in g ly  d ism iss e d  . j>ing£ : 
w ith  co s ts  th ro u g h o u t . v.

Sofim Mohin-
B h a n d a r i, C. J. I a g ree  cter Singh

[Editor’s Note: Since this judgment was delivered the Punjab High 
Court has made the following rule:— Khosla, J.

“Order IX, Rule 13,’
Rule 13 of Order IX shall be renumbered as rule 13(1) and'

the following added as sub-rule (2), namely: .............
“ (2) The provisions of section 5 of the Indian Limitation Act 

1908 (IX of 1908) shall apply to applications under sub
rule (1).” ] ......

CRIMINAL MISCELLANEOUS
Before Falshaw and Dulat, JJ ,

DEVI RAM and others,— Petitioners.

versus

THE STATE,— Respondent.

Criminal Miscellaneous No. 450 of 1953.
Prevention of Corruption Act (II of 1947)— Section 2—  

Railway servant—-Whether a public servant— Indian Penal 
Code (Act X L V  of 1860)— Section 21— Railways Act 
(IX  of 1890)— Section 137.

3954

February

Held, that having regard to section 137 of the Railways Act 
a Railway servant can be called a public servant within 
the meaning of Section 21, Indian Penal Code only for the 
purposes of offences under Chapter IX  of the Code and" 
he cannot otherwise be called a public servant for the 
purposes of the Indian Penal Code. If, therefore, a railway 
servant is prosecuted under section 408 of the Indian Penal 
Code, he cannot be called a public servant and no question 
of the application of the Prevention of Corruption Act 
1947 arises since that Act applies only to public servants.

(Case referred by the Hon’ble Chief Justice to the 
above Division Bench,—  vide his order, dated the 30th 
September 1953).

Petition under Section 526, Criminal Procedure Code, 
praying that the case “The State versus Devi Ram and 
another” pending in the court of S. Udham Singh, Magis
trate, 1st Class, Hissar, may be transferred to the Special 
Judge, Hissar and the trial be proceeded with according to 
law.

H. L. Sibal, for Petitioners.3 *

D. N. A w asthy , for Advocate-General for Respondent,


